INTRODUCTION
Dentists in the United Kingdom diagnosed as HIV positive are obliged to cease contemporary clinical practice. This follows advice relating to exposure-prone procedures (EPPs) in dentistry from the United Kingdom Advisory Panel for healthcare workers infected with blood-borne viruses (UKAP). 1 The subject hinges on the tension surrounding the perceived level of risk of transmission of HIV from the infected dentist to patients. The risk is extremely low, 2-5 but nevertheless real. 6 Nine patients have reportedly contracted HIV from infected healthcare workers. [7] [8] [9] [10] [11] [12] Notoriously, six of these were infected by a dentist in Florida (Dr Acer). 7 The conclusion that Dr Acer infected six patients in his care was based on an epidemiologic and laboratory investigation that failed to identify other documented sources of HIV for these six patients, and found that all six had HIV strains with DNA sequences that closely resembled the dentist's strain. 7 Neither the precise mode of HIV transmission to these patients, nor the reasons for transmission to multiple patients are known. 13 This article considers the position of the HIV positive dentist in the United Kingdom who is unaware of their HIV status, or who at least has had no positive HIV test result. It outlines the current UK guidance that relates to HIV positive dentists, and the challenges to those guidelines. It considers how the behaviour of a practising seropositive dentist who has had no positive test result might be interpreted by regulatory bodies and the courts, and highlights the importance of clinicians being fully aware of their HIV status.
and may be subject to legal challenge, 24 and the General Dental Council (GDC) is in the process of reconsidering its view on registrants with HIV. 25 The identification of healthcare workers with a positive HIV diagnosis has led to multiple patient notification exercises (look back procedures). [26] [27] [28] [29] With the exception of a French orthopaedic surgeon, look back procedures have conspicuously failed to identify any transmission of HIV from an infected healthcare worker to a patient. [30] [31] [32] The low risk of transmission has called into question the value of look-back procedures, which are considered disruptive and expensive, and, it is claimed, should no longer be routinely recommended. 27, 33, 34 Since 2003, Department of Health (DoH) guidance has advised that look back procedures take place in rare circumstances only. 35 Nevertheless, others argue forcefully that look back procedures are important, 36 and they continue to be set in motion. 37, 38 The 2003 DoH guidance 35 followed the case of H (A Healthcare Worker) v Associated Newspapers Ltd, 39 H's respect for private life, 40 was set against the right to freedom of expression of the press. 41 H also challenged the right of the health authority to undertake a look-back procedure.
In balancing the tension between articles 8 and 10 of the Human Rights Act, the Appeal Court held that there was a public interest in maintaining H's confidentiality, and upheld the injunction against naming
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H or N (The Health Authority). However, the risk of discovery of H's identity was insufficient to continue restriction on disclosure of his specialty (as a dentist), as this was deemed a matter of public interest worthy of debate.
It is known that HIV infectivity is not constant. 42 Primary infection is 26 times more infectious than asymptomatic infection, and late stage seven times more infectious than asymptomatic infection. High infectiousness associated with primary infection lasts approximately three months after seroconversion, and that associated with late stage lasting approximately 10-19 months before death. 42 Primary HIV infection defines a brief period after inoculation with HIV that is characterised by intense viraemia, a subsequent immune response, and in the majority of patients, a brief, febrile illness. 43 The development of severe HIV-1 related disease within the first two years after infection is unusual.
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THE UNDIAGNOSED CLINICIAN
The diagnosis of HIV infection is established by two steps, screening assays and confirmatory assays. 44 Ninety-seven percent of persons will develop detectable antibodies within the first three months of their infection though in rare cases it can take up to six months. 45 In the United Kingdom, in 2008, 83,000 people were estimated to be living with HIV, of whom 27% were unaware of their infection. 46 In 2008, 7,298 new HIV cases were diagnosed; 46 almost a third (32%) of persons newly diagnosed with HIV was diagnosed late; 46 and a recent report suggests as many as 40% of gay men with HIV may be unaware. 47 It is possible then that an HIV infected dentist might continue to work in the absence of a positive HIV test, unaware of their HIV status, and inevitably without the benefit of HAART.
Previous guidance from the General Dental Council stated that a dentist who is aware of being infected with a blood borne virus or any other transmissible disease or infection which might jeopardise the wellbeing of patients, or who has reason to believe that such infection may be present and takes no action is behaving unethically, and that failure to obtain medical advice which may result in appropriate testing would almost certainly lead to a charge of serious professional misconduct. 48 This has been superseded by current GDC guidance that requires dental professionals to be familiar with and understand current standards that affect their work, the evidence base that supports those standards, and relevant guidelines issued by organisations other than the GDC. 49 Department of Health guidance states that a healthcare worker who has any reason to believe that they may have been exposed to infection with HIV, in whatever circumstance, must seek and follow confidential professional advice regarding testing without delay; 50 that failure to do so may breach the duty of care to patients; and lists examples of how a healthcare worker may become exposed to HIV infection in both social and professional environments. It goes on to place a burden on professional colleagues, knowing of an HIV infected individual practising in a way which places patients at risk, to inform an appropriate person in the healthcare worker's employing authority, or the relevant regulatory body.
Universal and standard infection control procedures are designed to protect healthcare workers and patients, 28 and are demanded by the 2008 Health and Social Care Act. 51 Best practice guidance is set out in the HTM 01-05 document 52 and essential standards will be monitored by the Care Quality Commission 53 but it is known that compliance in dental practice is sometimes lacking. 28, 54 The undiagnosed clinician would lie at the very least outside the first two caveats of the Beijing Declaration.
THE UNDIAGNOSED CLINICIAN THAT CONTINUES TO WORK
Dentists that are HIV positive who continue to work potentially face a number of legal challenges. 55 In the case of actual transmission of HIV from the dentist to patient, the dentist may be liable for inflicting grievous bodily harm contrary to the recklessness provisions of s 20 of the Offences Against the Person Act 1861 (OAPA), unless the patient was fully informed of the risks, and consented to them. The Crown Prosecution Service (CPS) has successfully prosecuted a number of HIV positive individuals following the transmission of HIV through unprotected, consensual intercourse to an unsuspecting partner using these provisions. 56 Although the criminalisation of HIV transmission in this way has been criticised, 57 such prosecutions have been a priority for the CPS. 58 Guidelines issued by the CPS in 2008 to clarify the law advise that a person can only be convicted of reckless sexual HIV transmission if there is, '…a sustained course of conduct during which the defendant ignores current scientific advice regarding the use of safeguards' . 59 While recognising concerns about discrimination, the guidelines go on to say: 'We will be mindful of any indications that there is a disproportionate impact on any particular group of individuals that we may prosecute … however, where there is sufficient evidence and it is in the public interest to prosecute, the CPS has a duty to the complainant and to society at large to bring the defendant before the courts… ' An alternative remedy in the event of actual transmission of HIV might be provided by the Control of Substances Hazardous to Health Regulations 2002 (COSHH Regulations). 55, 60 In the absence of actual transmission a challenge may come from individuals claiming injury based on their fear of acquiring AIDS by a potential exposure to an HIV infected person, even though those individuals have not in fact acquired AIDS or HIV infection. 61 Recklessness involves a conscious risktaking. A person is reckless if, knowing that harm may result from his conduct, he takes that risk, and it is unreasonable for him to take it having regard to the circumstances that he is aware of at the time. 62 It is no defence for a person to say that he just did not think about a risk that should have been obvious, and which goes beyond mere carelessness 63 (Caldwell Test 64 ). What is brought within recklessness is a greater degree of culpability than mere negligence so that the criminal law should intervene. 63 Could s 20 be used against someone who is not actually aware that they have HIV (ie not medically diagnosed) but who suspects that they may be infected?
It has been argued that in order to be subjectively reckless and aware of the risk to others, actual knowledge of HIV positive status is required. 65 However, others suggest that recklessness does not require actual knowledge and the individual can be aware of the risk having GENERAL It has been reported, for example, that a small number of HIV positive individuals who present late in the course of infection, have low, unrecognised or unacknowledged risk for HIV. 71 Even following a positive test result; an individual may not have adequate counselling in terms that they understand, and knowledge about risk of transmission may be in doubt. 72 Would the General Dental Council expect dentists to be well informed about risks of transmission?
Medical professionals, in line with others with a professional education, have comparatively low death risks compared with the general population. 73, 74 However, it would seem that they do not use their professional knowledge and skills in a way that reduces their own mortality risk. [75] [76] [77] [78] Nevertheless, general principles suggest that a person would be expected to take into account any matters within the knowledge and experience of his peers about which he knows or ought to know. This would apply to the ordinary law of negligence, and also to health and safety law. In 1997 an obstetrician was deregistered by the General Medical Council (GMC) because he delayed being tested for HIV and continued working when he suspected he may have been HIV positive. 79 The risk of transmission of HIV from an infected patient to a healthcare worker through occupational percutaneous exposure (inoculation injury) is much greater than the risk of transmission from the healthcare worker to the patient, and is estimated at one in 300. 80 However, the combined risk of contracting HIV infection from the source patient and then transmitting it to another during an exposure-prone procedure is so low as to be considered negligible, and healthcare workers are not required to refrain from performing exposure-prone procedures pending follow-up of occupational exposure to an HIV infected source.
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LATE DIAGNOSIS AND TESTING
Late diagnosis is associated with shortterm mortality, [81] [82] [83] is implicated in onward transmission of infection, 84, 85 and is associated with increased care and management costs. 86, 87 Reasons for late presentation with HIV infection are complex and poorly understood, but certainly include psychosocial factors. 88 It is recognised that there are missed opportunities for earlier diagnosis, with many patients presenting with advanced disease after initially presenting with HIV related symptoms but with their HIV infection remaining undiagnosed. 89 Those who are detected late tend to be older, mainly men, heterosexual with stable partners and children. 90, 91 The problem of late diagnosis has led numerous authors to advocate wider HIV testing. [92] [93] [94] The While the benefits of swift diagnosis are generally welcomed, lowering the threshold for testing is viewed with caution by some. 96, 97 Kimberley Bergalis (patient A), 98 who became the most publicised of Dr Acer's patients infected with HIV, campaigned vociferously for mandatory routine HIV testing of health workers, 99 giving evidence before the United States Congress. The legislation stalled in the face of strong opposition from organisations representing healthcare professionals. The Centre for Disease Control (CDC) stated that mandatory HIV screening of healthcare workers who performed invasive procedures was not necessary because testing would not further reduce the 'negligible risks of transmission' . 100 Critics of the restrictive proposals promoted in 'Kimberley's law' argued this was a risk prevention policy that not only failed to evaluate the level of risk, but did not distinguish the difference between regulating things or procedures that have no human rights, and regulating people, who do have rights that should not be infringed without serious justification. 101 These are criticisms that still resonate today.
In the UK, the 2007 Department of Health Guidance 102 requires healthcare previously engaged in practices that they knew involved a risk of transmission. 66, 67 In a 2004 case, 68 the defendant (Mr Adaye) pleaded guilty to all charges including one count of reckless transmission. As he pleaded guilty little detail is known about case. However, it would seem that he did not actually know that he had HIV. He had been advised that he was at high risk and advised to take a test, but he did not follow that advice. On what basis was liability imposed?
The broader view of recklessness could be put forward 67 and indeed Judge David Lynch, presiding in the case suggested in the press that in effect the defendant knew that he might be HIV positive. Criminal liability then is imposed on grounds of knowledge in the 2nd degree, or wilful blindness. 69 Culpability derives from the fact that the person concerned alerts their mind to the possible risk, but then turns a blind eye. 69 The concept of wilful blindness is easily applied to HIV. The defendant had good cause to suspect he might be infected, yet closed his mind to the risk by not getting tested, and refused to take advantage of the means of actual knowledge. 69 In support of this view, wilful blindness may be considered just as morally blameworthy as someone who has actual knowledge. (This seems to be the view of Judge Lynch in Adaye. 69 ) It is often suggested that confining liability to actual knowledge may operate as a disincentive to testing, and might, it is argued, encourage HIV positive individuals to avoid having medical confirmation to escape liability, 69, 70 although there is no empirical evidence for or against this. 69 Set against this, the basic principle of fairness requires the accused to be aware of their infective status. Imposition of liability in the absence of knowledge spreads the net of criminal liability very wide, and would mean that anyone who has had unprotected sex and no negative test result could be potentially liable. This then may be regarded as either a necessity to protect vulnerable individuals from the callous indifference of others, or a travesty of natural justice, depending upon your point of view. Certainly, the question would be raised of the sort of previous conduct that would suggest wilful blindness, introducing the potential for prejudicial judgement. 69 Who would decide what does or does not constitute risk behaviour? GENERAL workers who are new to the NHS, and who carry out exposure-prone procedures (EPPs) to have additional health clearance checks to demonstrate they are free from infection with hepatitis BV, hepatitis C, HIV and TB. Medical and dental students are required to undergo additional health clearance before being accepted onto their course. The document recognises that one off testing is no guarantee against future infection, but falls back on the professional codes of practice from regulatory bodies, and the ongoing obligation of healthcare workers to seek professional advice (and testing if necessary), if they have been exposed to a serious communicable disease. The new guidelines have been criticised, 103 and it has been argued that in effect mandatory HIV testing has now been introduced for a large number of health care workers.
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CONCLUSION
HIV is less readily transmitted than Hepatitis B and C viruses, 105 which also have associated morbidity. Guidance for Healthcare Workers infected with these viruses is set out by the Department of Health, 106, 107 but hepatitis B and hepatitis C are notifiable diseases. 108 A notifiable disease is one which a registered medical practitioner is legally bound to report to the relevant authorities, and failure to do so can result in summary conviction and fine. 109 HIV is not notifiable in the United Kingdom; it has always been thought that any forced breach of confidentiality of HIV positive patients would be regarded as a threat to their interests, and be a deterrent to patients coming forward for treatment, leaving authorities with no effective way of monitoring the disease. This underlines the facts that concern with HIV infection relates not only to the disease itself, but also to the social stigma that surrounds it. 109 The legal judgements in the reckless transmission cases 56 place the burden on individuals to behave in a responsible manner, and must also place a burden on governments and legal institutions to behave responsibly, and not out of fear and prejudice. 110 Any review of current recommendations will seek to protect patients, but also reflect the remote risk of transmission of HIV from an infected dentist, whose infection is controlled by HAART, and who undertakes universal precautions. Where would the undiagnosed individual fit into the scheme of things?
The Clearly self-awareness and voluntary testing is to be encouraged in responsible individuals. It is then a matter of protecting these individuals, who themselves have to come to terms with their own HIV/AIDS related problems and anxieties, from unfair, unequal and right-infringing treatment.
